University of California, Hastings College of the Law

UC Hastings Scholarship Repository
Propositions

California Ballot Propositions and Initiatives

1982

BAIL.

Follow this and additional works at: http://repository.uchastings.edu/ca_ballot_props
Recommended Citation
BAIL. California Proposition 4 (1982).
http://repository.uchastings.edu/ca_ballot_props/897

This Proposition is brought to you for free and open access by the California Ballot Propositions and Initiatives at UC Hastings Scholarship Repository.
It has been accepted for inclusion in Propositions by an authorized administrator of UC Hastings Scholarship Repository. For more information, please
contact marcusc@uchastings.edu.

~~B_a_il

____________________________
Official Title and Summary Prepared by the Attorney General

BAIL. LEGISLATIVE CONSTITUTIONAL AMENDMENT. Adds provisions to the Constitution prohibiting release
of persons on bail when court makes specified findings. Release on felony offenses is prohibited where: (1) Acts of
violence on another person are involved and court finds substantial likelihood the person's release would result in great
bodily harm to others. (2) The person has threatened another with great bodily harm and court finds· substantial
likelihood the person would carry out the threat. In fixing bail, requires court to consider seriousness of offense,
previous criminal record, and probability of appearance at trial. Retains existing provisions regarding releases on bail.
Summaiy of Legislative Analyst's estimate of net· state and local government fiscal impact: By broadening the
circumstances under which bail could be denied, would increase jail and bail hearing costs of local governments. Due
to credit received for jail time while awaiting trial, there could be offsetting savings as a result of less time having to
be spent in jail or prison if person later sentenced.
FINAL VOTE CAST BY THE LEGISLATURE ON ACA 14 (PROPOSITION 4)
Assembly-Ayes, 71
Senate-Ayes, Z1.
Noes, 0
Noes, 1

Analysis by the Legislative Analyst
Background:
.
Under the State Constitution and statutory law, the
courts generally must release on bail all persons accused
of committiiIg a crime, while they await trial. The
courts may deny bail only for those who are accused of
crimes punishable by death, provided the court determines that the proof of guilt is evident or the presumption of guilt is great.
Court decisions have held that the purpose of bail is
to assure that the defendant will appear in court to
stand trial. In fixing the amount of bail, courts are required by statute to consider the seriousness of the offense with which the person is charged, the defendant's
previous criminal record, and the probability that the
defendant will appear at the trial or hearing of the case.
The State Constitution prohibits courts from setting
"excessive" bail.
The courts may allow those accused of committing a
crime to be released without bail upon their written
promise to appear in court when required. The failure
to appear in court as promised can result in additional
criminal charges being filed against the accused.
Proposal:
This measure would add to the State Constitution the
requirement that the courts, in fixing the amount of
bail, consider the same factors now required by statute
(that is, the seriousness of the offense, the person's previous criminal record, and the likelihood that the person will appear to stand trial). In effect, this would
prevent the Legislature from changing the requirements that now govern the courts in setting bail, without a vote of the electorate.
The proposal also would broaden the circumstances
under which the courts may deny bail. Specifically, this
measure would allow the courts to deny bail in felony
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cases under two additional sets of circumstances:
1. Bail could be denied in felony cases involving acts
of violence against another person when (a) the proof
of guilt is evident or the presumption of guilt is great
and (b) there is a :iubstantial likelihood that the ac·
cused's release would result in great bodily harm to
others;
2. Bail could be denied in felony cases when (a) the
proof of guilt is evident or the presumption of guilt is
great and (b) the accused has threatened another with
great bodily harm and there is a substantial likelihood
that the threat would be carried out if the person were
released.
Fiscal Effect:
The provisions of this measure that would add existing requirements oflaw regarding bail to the State Constitution would have no fiscal effect. The provisions that
would broaden. the circumstances under which bail
could be denied would increa.~e costs to local governments in two ways. First, it would increase the number
of persons held in jail while they are awaiting trial, and
thereby increase 10Gal jail costs. Second, it could lead to
increased expenditures for bail hearings.
There could be offsetting savings, however, if the
person for whom bail is denied is later convicted.
Persons held in jail as a result of this measure would
receive credit for their jail time, if they were later sentenced to state prison. Therefore, these persons would
probably spend less time in state prison than they
would under existing law. This would reduce the state's
costs of operating the prison system.
Likewise, persons later sentenced to jail would receive credit for the time spent in jail prior to their
conviction. This could offset the pretrial costs in some
cases.

Text of Proposed Law
This amendment proposed by Assembly Constitutional Amendment 14 (Statutes of 1982, Resolution
Chapter 6) expressly amends the Constitution by
amending a section thereof; therefore, existing provisions proposed to be deleted are printed in strikeetlt
~ and new provisions proposed to be inserted or
added are printed in italic type to indicate t~at they are
new.
PROPOSED AMENDMENT TO ARTICLE I

I

SEC. 12. A person shall be released on bail by sufficient sureties, except for:
(a) etlfJ#8J Capital crimes when the facts are evident
or the presumption great ~ ;
(b) Felony offenses involving acts of violence on another person when the facts are evident or the presumption great and the CJurt finds based upon clear
and convincing evidence that there is a substantial
likelihood the person s release would result in great
bodily harm to others; or
(c) Felony offenses when the facts are evident or the
presumption great and the court finds based on clear
and convincing evidence that the person has threatened another with great bodily harm and that there is
a substantial likelihood that the person would carry out
the threat If released.
Excessive bail may not be required. In fixing the
amount of bail, the court shall take into consideration
the seriousness of the offense charged, the previous
criminal record of the defendant, and the probability of
his or her appearing at the trial or hearing of the case.
A person may be released on his or her own recognizance in the court's discretion.
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Argument in Favor of Proposition 4
VOTE YES ON PROPOSITION 4!
Approval of Proposition 4 will constitute a significant
breakthrough on behalf of public safety. It will enable
judges to refuse to release on bail persons accused of
violent felonies in clear cases where the court finds
based upon clear and convineing evidence that there is
a substantial likelihood the defendant's release would
result in great bodily harm to others.
Proposition 4 will also allow judges to deny release on
bail to a defendant who is accused of committing any
felony, be it violent or nonviolent, in clear cases where
the court finds based on clear and convincing evidence
that the defendant has threatened another with great
bodily harm and that there is a substantial likelihood
that the person would carry out the threat if released.
Mter Proposition 4 is approved by the voters, judges
will no longer be helpless to protect innocent and defenseless citiZens from the ravages of violence and rape
perpetrated by offenders on bail who have long records
of assault and sexual attacks.
Mter Proposition 4 is approved by the voters, judges
will be able to deny bail to persons accused of felonies
who have made serious threats of inflicting great bodily
harm upon witnesses or victims.

At present judges do not have the power that Proposition 4 would give them to protect the public from the
vicious depredations of offenders who are awaiting trial. News of these persons' terrible crimes are altogether
too often the subject of newspaper headlines and television newscasts.
Present law does not allow judges in making bail decisions to consider public safety or the likelihood that one
who is accused of a felony will commit violent acts while
out on bail awaiting trial. Proposition 4 will change this
law and provide the judges with a necessary legal tool
to protect the public from repeat violent offenders.
It is high time to strike a blow for ('('mmon sense and
public protection. Assembly Speaker pro Tern Leo T.
McCarthy and Assembly Criminal Justice Committee
Chairman Terry Goggin juin us in urging your yes vote
on Proposition 4.
VOTE YES ON PROPOSITION 4!
AUSTER McAUSTER
Member of the Assembly, 25th District
ROBERT PRESLEY
State Senator, 34th District
OMERL RAINS
State Senator, 18th District

Rebuttal to Argument in Favor of Proposition 4
The proponents' promise of public safety is illusory.
Fulfilling the promise hinges on the ability of human
beings to predict what other human beings will do.
Something no mortal can perform, and something neither courts nor the mental health system has shown any
success at doing.
Preventive detention does not assure the safety of
witnesses and victims. Though the defendant is kept
behind bars, unknown friends and associates remain
available to make threats and harm witnesses and victims that the police are unable to protect. The only real
assurance of safety would be to lock witnesses up. while
the case is pend~g--,something no one has seriously
proposed.
Preventive detention is just another unproven gimmick thrown at a social horror in the desperate hope
that it will magically dissolve the menace, like some
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superhero out of Saturday morning cartoons.
The public's outrage at crime and violence is proper,
and people's desire that their government take substantial steps to eliminate violent crime must be heeded.
But adoption of the preventive detention gimmick
won't provide the public safety. The only sure outcome
is that a free people will surrender a basic right against
its government, to the discretion of lawyers, psychiatrists, and judges.
BREl'iT A. BARNHART
Attorney
Legislative Representative, American Civil
Liberties Union of Southern California
MICHAEL L PINKERTON
Attorney
Legi~1ab've Advocate, California Attorneys
for Criminal Justice

Arguments printed on this page are the opinions of the authors and have not been checked for accuracy by any official agency

Argument Against Proposition 4
Proposition 4 hringspreventive detention to California. People who have never been convicted of anything
are to be kept behind bars-not on the basis of what
they have done, but on the basis of what someone (presumably a psychiatrist) predicts they may do.
Predictions of da115svusness are notoriously inaccurate. Attempts to predict future dangerousness have
proven them less reliable than a flip of the coin.
Presumption of innocence dates back to the Magna
Carta in 1215. It was not a gift of some magnanimous
ruler, but was seized by the people by force of arms'
against the will of the government. Proposition 4 happily shoves aside that hard-won right of all citizens, substituting in its place a system of justice that was best
described by Lewis Carroll in Through the Looking
Glass:
TheRed Queen observes that the King's Messenger
is "in prison now, being punished; and the trial doesn't even begin till next Wednesday; and of course the
crime comes last of all." Perplexed, Alice asks, "Suppose he never commits the crime?" "That would be
all the better, wouldn't it?" the Queen replies.
Surrendering every citizen's right to bail when ac-

cused of a crime does nothing to reduce crime nor to
make us safer. Only 5 percent of all persons released on
bail, are arrested (not convicted) for serious crimes
committed while awaiting trial. And 10 years of preventive detention in Washington, D.C. (the only American
jurisdiction which has so far adopted preventive detention) , has brought about no reduction in violent crime
in that city.
We urge you to vote "no" on Proposition 4, which
sacrifices a primary right of a free people for a will-o'the-wisp promise of safety which the preventive detention gimmick cannot fulfill.
CLIFFORD ANDERSON, Ph.D.
Associate ProFessor of Philosophy
California State University, Sacramento
BRENT A. BARNHART
Attorney
Legislatin: Repre!>entative, American O'vil
Liberties Union of Southern G'slifornia
MICHAEL L. PINKERTON
Attorney
Legislative Advocate, CaliFomia Attorneys
for Criminal Justice

Rebuttal to Argument Against Proposition 4
Proposition 4 contains ample due process protections
for the defendant. Its provisions allow denial of release
on bail only for "felony offenses involving acts of violence on another person when the facts are evident or
the presumption great and the court finds based upon
clear and convincing evidence that there is a substantial
likelihood the person's release would result in great
bodily harm to others," or in violent or nonviolent felony offenses in Similarly clear cases where "the court
finds based upon clear and convincing evidence that
the defeTldal1t has threatened another with great bodily
harm and that there is a substantial likelihood that the

person would carry out the threat if released" These
are reasonable provisions. Far from resulting in miscarriages of justice, they will help to promote justice on
behalf of witnesses, victims and the general public.
VOTE YES ON PROPOSITION 4!
ALISTER McALISTER
Member of the Assembly, 25th District
ROBERT PRESLEY
State Senator, 34th District
OMER L. RAINS
State Senator, 18th District

Ar!',Uments printed on this page are the opinions of the authors and have not been checked for accuracy by any offICial agency
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